questioning State Parties regarding these concerns and coming to an informed conclusion as to whether or not a particular issue warrants inclusion in its concluding observations. The result of this quasi-adjudicative process has been increasingly authoritative observations and recommendations in relation to specific programs, legislation or failures of governments to adopt necessary measures. The CESCR's concluding observations include concerns and recommendations addressed to particular measures found to be incompatible with specific articles of the ICESCR. These views provide important guidance not only to governments but also to domestic courts and other bodies charged with adjudicating ESC rights at the domestic level.
Significant progress has also been made at the domestic and regional levels in the adjudication of ESC rights, with ever more possibilities to bring forward ESC rights claims in many different institutional contexts, and in different ways, resulting in an increasingly diverse jurisprudence. 9 ESC rights claims are now considered by regional bodies, including the African Commission on effective remedies that will deal with problems which are often systemic in nature, affecting large numbers of people in addition to the individual or group which brought the claim forward.
These and other challenges that lie before us in developing a coherent legal framework for ESC rights claims are of more than legal significance. Ensuring that human rights are integrated into the rule of law, and subject to effective remedies is a critical component of establishing human rights more broadly as foundational values and principles of democratic governance. Providing a legal "grounding" of ESC rights by creating institutional frameworks for adjudicating them as justiciable rights is central to establishing the link between ESC rights and democratic citizenship and respect for personal dignity. It is only by institutionalizing these rights at multiple levels of governance that we are able to create an ability at the local, the sub-national, the regional and the international levels to address the growing social and economic inequality and tragic deprivation, including widespread hunger and homelessness, that has accompanied strong economic development and increased productivity in recent years.
The Nobel prize-winning economist Amartya Sen taught us in his early work on famines to understand the cause of hunger and starvation not as a scarcity of food or a failure in food production but rather as a failure of domestic, regional and international "entitlement systems" -failures to ensure that the complex system of rights, property and program entitlements that determine what goods and services people have access to, is designed and regulated such that COHRE, 2005 
Justiciability and the Right to a Remedy
Traditionally, debates about the justiciability of ESC rights have focused on the respective roles of legislatures and courts in relation to the two categories of human rights, created by the two Covenants, the ICCPR and the ICESCR. Denying hearings and adjudication to ESC rights claimants has been justified on the basis of dichotomies between ESC rights and civil and political rights such as: positive v. negative, undefined and vague v. clear and defined, aspirational v. immediate, and 'resource dependent' v.' independent of available resources'. All of these dichotomies have been used as a basis on which to argue that ESC rights ought not to be adjudicated by courts, because providing remedies to positive, aspirational and resourcedependent rights would lead courts to usurp the proper role of legislatures in designing programs and allocating resources. 18 These dichotomies have been largely rejected in more recent scholarship as being oversimplified. 19 Civil and political rights are not inherently clear and precise. They often seem clearer simply because they have been clarified through procedures for claims and adjudication, whereas ESC rights have not. 20 There are also many positive obligations, resource implications, and aspirational dimensions to civil and political rights. 21 Many of the institutions and positive measures required to realize civil and political rights, including judicial systems, employment equity programs and human rights institutions, require resources and time to implement. The dichotomies may be refined into more nuanced appreciation of some particular challenges of ESC rights, of course, but the idea of excluding human rights claims requiring positive measures or resources from judicial consideration is now recognized as contrary to our modern understanding of human rights.
What is particularly problematic about the traditional framing of debates about the justiciability of ESC and civil and political rights around these simplistic dichotomies was that the debates themselves tended to exclude the claimants, and the claimants' perspective. Whether a person is homeless because of state action (for example, through eviction) or because of state inaction (for example, a failure to provide housing to those in desperate situations), is of little consequence for the person who is homeless. The effect of homelessness on personal dignity or security remains the same, and the need for judicial protection of rights, and for an effective remedy, is equally compelling. It has long been recognized that human rights must be understood, in the first instance, from the perspective of the rights holder and the focus must be on the interest meant to be protected. Only then do we consider the limitations that ought reasonably to be placed on rights. Yet debates about the justiciability of ESC rights have approached the problem largely from the opposite direction. Instead of first considering the rights holders and the interests meant to be protected, and deriving from these the respective responsibilities of courts and legislatures to protect and implement the rights, the reasoning has proceeded in the opposite direction. Certain categories and limits have been affirmed in relation to the responsibilities of courts and legislatures, and on the basis of these, conclusions have been made about which human rights will be adjudicated, and whose interests will be protected. The improper framing of the question has given a false legitimacy to what should really be seen as a discriminatory exclusion of particular groups of rights claimants from judicial protection, contrary to the rule of law.
Approaching the issue of the justiciability of ESC rights from the standpoint of the rights holders and the interests meant to be protected leads to very different conclusions. Rights claims requiring positive measures of protection or provision from the state may be considered more problematic in terms of the roles of courts in relation to legislatures, but the rights holders who require positive measures of the state for the protection of their fundamental rights also tend to be the most disadvantaged and marginalized groups with the greatest need for access to the courts for the protection of their human rights. These groups are those most likely to be ignored in the political process, most likely to face discrimination and thus least likely to be able to protect their interests through political action. A judiciary anxious to avoid trespassing on the historic domain of the legislature in relation to fiscal management may be inclined against judicial protection of the dignity and security of these groups, bur if we start from the rights themselves and the fundamental interests of the rights holders we come to a very different conclusion about the responsibility of courts as the guardians of rights.
Rethinking the issue of justiciability from the standpoint of the rights holder required a paradigm shift in the approach to the issue of justiciability. Such a shift can be seen the CESCR's important General Comment No. 9, adopted in 1998. 22 Instead of framing the question of justiciability around problematic attempts at distinguishing ESC rights from civil and political rights and assessing the role of courts in relation to these two categories of rights, the Committee took as its starting point in this General Comment the principle that a rights holder to any human right must have access to an effective remedy. The CESCR reminds us that the principle that every human right must have an effective remedy is affirmed in article 8 of the Universal Declaration of Human Rights in relation to all human rights, and is fundamental to the rule of law. States may, according to General Comment No. 9, determine that in certain instances, the courts are not the best place for particular ESC rights claims to be adjudicated. They may develop creative administrative remedial procedures, invest expanded authority in national human rights institutions or otherwise ensure access to fair and effective adjudication of ESC rights claims. But institutional roles must be assigned in a manner which implements the principle of a right to an effective remedy for ESC, as well as civil and political rights.
Institutional roles or limitations cannot be affirmed as a basis on which to deny a hearing or a remedy, or to circumvent rules of procedural fairness or natural justice. Administrative remedies for ESC rights must, according to the CESCR, be "accessible, affordable, timely and effective.
An ultimate right of judicial appeal from administrative procedures of this type would also often be appropriate." 23 The inclusion of both judicial and quasi-judicial or administrative remedies in the analysis of "justiciability" is critical to any contemporary implementation of the principle of effective remedies to ESC rights. Increasingly, domestic law provides for a diversity of such procedures, particularly in the sphere of socio-economic entitlement systems. Even where ESC rights are not directly incorporated into domestic law, all decision-making, whether in courts or in administrative bodies, must be exercised consistently with the ICESCR. This "consistency"
principle is critical to the overall coherence and unity of legal systems founded on human rights values and the rule of law. Domestic law must be interpreted and applied so as to provide, 23 Ibid., para. 9. wherever possible, effective remedies to ESC rights. For courts to deny remedies to ESC rights would place the state in violation of its obligations under the ICESCR. Human rights provisions such as the guarantee of equality should be interpreted so as to provide, "to the greatest extent possible" the full protection of ESC rights. As noted in General Comment No.9 "Neglect by the courts of this responsibility is incompatible with the principle of the rule of law, which must always be taken to include respect for international human rights obligations". 24 The one place where a rights claimant cannot be directed for a fair hearing, however, is to the alleged rights violator. Governments cannot simply affirm that housing policy is best left to governmental decision-makers. They have to provide an adjudicative space through which claims can be heard. Nor can they suggest that courts ought to remove themselves entirely from the responsibility to safeguard the right to housing or other ESC rights. Courts must ensure that in all areas of decision-making, whether in administrative decisions, judicial interpretations of statutes or the exercise of discretion by officials, domestic law is applied so as to ensure 24 Ibid. down train stranded on a side track and in need of a train engine to pull them up and over a mountain in order to get home to warmth and food. The first engine to come along is a fancy engine, designed for high speed, luxury travel, that does not consider it its job to address the plight of these destitute passengers. Its response, analogous to the traditional "legitimacy"
concerns of courts in relation to ESC rights claims, particularly those related to poverty and homelessness, is to leave the passengers stranded because it is not his proper role to deal with their plight: "I could, if I would" says the locomotive " but I won't". The second engine to come along has a different attitude. It has never pulled passengers up the mountain, and does not think it is capable of doing so. In a refrain that is analogous to competency concerns of courts faced by complex social policy issues in ESC rights claims, the under-confident engine says: "I would, if I could, but I can't."
It is only when a third engine comes along that the passengers meet with any success. That modest little engine is not so preoccupied with whether it is its assigned role, or whether it has the experience or strength needed. It is simply moved by the plight of the passengers and focuses on the task at hand. It rises above doubts about competence, reciting "Ï think I can, I
think I can" all the way up the mountain, to successfully pull the passengers to their warm homes and their meals.
In an article that was influential during the debates in South Africa about whether economic, social and cultural rights should be made fully justiciable in the new constitution there, Craig With an increasing number of ESC rights cases being brought forward at the domestic and regional levels and with expanded opportunities for the adjudication of ESC rights within the UN human rights treaty monitoring system, we are now in a position to leave behind conceptual debates about justiciability premised on and reinforcing an absence of rights claimants. We can rely instead on a developing field of human rights practice in which human rights claimants are advancing claims to ESC rights, where courts and other adjudicative bodies are making determinations as to whether rights have been infringed and where remedial recommendations or orders are being fashioned. This is not to say that concerns that are voiced about justiciability have been entirely displaced.
Rather, they will be situated and responded to constructively within the context of particular claims or fields of practice. Concerns about the extent to which unelected courts or administrative bodies ought to have authority to interfere with decisions made by elected legislatures in difficult areas of socio-economic policy, for example, will be reflected in more careful consideration of the democratic decision-making processes in place, and how courts might enhance these. Where competing interests need to be balanced, bodies adjudicating ESC rights claims will need to ensure that hearings are inclusive of different constituencies. Courts may also lay out in their remedial orders requirements of consultation with affected groups in the process of designing and implementing remedies. In this sense, ESC rights claims can be used to enhance rather than undercut democratic processes.
Concerns about whether an individual complaints procedure is well suited for the review of complex social policy and resource allocation decisions are leading courts and tribunals to encourage interventions by amicus NGOs and human rights institutions, and to ensure that additional evidence from experts is brought before them. In domestic procedures, it has become clear that active involvement by NGOs representing various stakeholder groups such as women, persons with disabilities, young people, newcomers and minorities is essential when courts or tribunals consider important systemic claims related to government programs or policies. 28 Concerns about whether legal claims, rather than political advocacy, are the best tools for the marginalized and vulnerable groups to use to address systemic injustice may now be addressed by considering new ways in which litigation strategies can be used in conjunction with political advocacy strategies. There have been many instances such as in advocacy for HIV-AIDS treatment in South Africa, where ESC rights claims have been used to enhance political strategies and make them more effective.
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Situating ESC Rights Claims within a New Human Rights Practice
One of the key features of emerging social rights practice is diversity and creativity. approach. 31 In the context of a claim by destitute families suffering the indignity of homelessness, however, the court adopted a more active judicial role in relation to ESC rights because it perceived that basic constitutional and human rights values were at stake, and that the Court had a critical role in ensuring that the needs of the most disadvantaged groups were not 
Interdependence of Rights in the Domestic Context
Another key feature of emerging ESC rights practice is its reliance on the notion of interdependence of ESC rights and civil and political rights, particularly with broadly framed rights to equality, to life and to security of the person. Even where ESC rights are not directly incorporated into domestic law, they may nevertheless be subject to effective remedies by way of reasonable interpretations of domestic law, and of other rights that are interdependent with ESC rights. This is an issue which has been taken up with particular energy by the UN High
Commissioner on Human Rights, both in her previous role as a Justice of the Supreme Court of Canada, and in her present role as High Commissioner. 36 In a recent speech to the European Court of Human Rights, she commented on the importance of an understanding of interdependence of rights to domestic judiciaries seeking to protect human rights in the socioeconomic sphere:
Although the Convention's articulation of rights is essentially civil and political in character, the Court has not hesitated to draw upon the inter-connected nature of all rights to address many economic, social and cultural issues through the lens of -nominally -civil rights. The Court's approach, for example, to health issues through the perspective of the right to security of the person -in the absence of a right to health as such -shows how rights issues can be effectively approached from various perspectives. These techniques are of real value to national judiciaries, whose constitutional documents are also often limited to listings of civil and political rights, which nevertheless seek to address issues of broader community concern in rights-sensitive fashion.
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Canada has witnessed in the last decade dramatic and disturbing increases in poverty, homelessness and hunger, despite the fact that the country has enjoyed robust economic growth.
The juxtaposition of economic development with backwards movement in the implementation of ESC rights has led to strong and unprecedented statements of concern from the CESCR about a wide range of government measures. The concerns about poverty and homelessness have been reiterated by other UN human rights treaty monitoring bodies, which have pointed out that the effect of social program cuts and poverty are felt unequally by groups such as women, children and indigenous people. 38 The violations of ESC rights in Canada have an obvious equality rights dimension. They may also be seen as violations of the right to life and security of the person. The Human Rights Committee has noted that the consequences of widespread homelessness in Canada can be ill health or death, and that positive measures are required to address this problem in order to comply with the obligation under the ICCPR to protect the right to life. 39 The provisions of the ICESCR and other international human rights law are not directly enforceable in Canada, and there is no explicit recognition of most ESC rights in the Canadian
Charter of Rights and Freedoms. 40 However, the Charter does contain broadly framed rights to equality, and to life, liberty and security of the person. Historically, it was expected by those who fought for broad protections of equality and security in the Charter, that these rights in the Charter would be interpreted to address the key equality, security and dignity issues plaguing Canadian society. 41 The Supreme Court has affirmed that 'the Charter should generally be presumed to provide protection at least as great as that afforded by similar provisions in international human rights documents which Canada has ratified' 42 and that international human rights law is 'a critical influence on the interpretation of the scope of the rights included in the procedure. 50 Communications under these Optional Protocols will increasingly create a converging jurisprudence on the ESC rights of vulnerable groups to that which will emerge from the CESCR.
As noted by the CESCR in General Comment No. 9, it would be extremely difficult, in light of these overlaps and convergences, to justify different means for giving domestic effect to ESC rights than for civil and political rights. The Committee states that to declare this one category of rights to be beyond the reach of courts would be "arbitrary and incompatible with the principle that the two sets of rights are indivisible and interdependent". 51 The indivisibility of the two categories of rights, in fact, makes it a practical impossibility to institutionalise a bifurcation with respect to the appropriate role of courts.
In jurisdictions such as in South Africa, social and economic rights are explicitly enumerated as justiciable rights, courts are interpreting the obligations emanating from these rights, appropriately, through an equality lens. 52 In order to establish a foundation of justiciability and effective review of such rights, and to ground an understanding of where governments must begin in the process of implementing them, in the face of massive problems and scarce resources, social and economic rights have been approached by advocates and courts within an 'equality' paradigm. In the Grootboom and Treatment Action Campaign cases in South Africa, for example, the Constitutional Court adopted a standard of "reasonableness" which incorporated as a central principle the obligation to take positive measures to address the needs of the most disadvantaged groups in relation to the enjoyment of fundamental social rights such as housing and healthcare.
Using International Human Rights to Interpret and Apply Domestic Law and as a Basis for Reasonableness Review of Administrative Decisions
Another critical aspect of emerging ESC rights practice is the use of both domestic and international processes in relation to particular issues, in order to allow domestic courts to interpret and apply law more consistently with international human rights. As mentioned above, Region, the Committee expressed concern about court decisions describing the rights in the Covenant as "promotional" or "aspirational", rather than justiciable human rights, noting that "such opinions are based on a mistaken understanding of the legal obligations arising from the Covenant." The Committee has urged that the government of HKSAR cease from advancing these kinds of arguments before courts.
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Similar concerns both about judicial treatment of ESC rights and the nature of governments' arguments in courts have been raised in reviews of Canada.
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The recent reviews of Hong Kong and Canada show that the CESCR is willing and anxious to pay considerable attention in periodic reviews to the question of effective remedies, the status of ESC rights in the domestic legal order and the appropriate interpretation of domestic law so as to ensure effective remedies to ESC rights. These reviews thus provide an important means for advocates and affected constituencies to create a type of dialogue between treaty review and domestic adjudication. By getting actively involved in the periodic review process at the Committee, groups advancing domestic ESC rights claims have been able to ensure that the Committee has the necessary information about attempts at securing domestic legal remedies, and is thus able to issue concerns or recommendations that are directly relevant to cases advancing through the courts. In turn, domestic courts are able to benefit from specific concerns and recommendations from the Committee as to the interpretation and application of domestic law in specific contexts.
In reviewing ESC rights caselaw, we tend, naturally to focus on high profile cases in which marginalized or disadvantaged groups such as the homeless community in the or the large numbers of women seeking treatment for HIV-AIDS in South Africa manage to retain lawyers and go to court to claim ESC rights. These cases are rare, however, and it is equally important to recognize that judges and lawyers and many other decision-makers deal, perhaps unreflectively, with issues of ESC rights on a routine basis. Often, poor people have been dragged into the justice system, rather than turning to it to advance a rights claim. They are likely to be unrepresented, and even if they have a lawyer, the lawyer is unlikely, in many jurisdictions, to be knowledgeable about ESC rights in international law. However, every time a judge or adjudicator deals with an application to evict households where no alternative accommodation is available, or a sentencing judge ponders whether to send a homeless offender to prison because no housing is available for the sentence to be served in the community, there is a potential ESC rights claim in a courtroom. These and many other everyday occurrences in courts and tribunals around the world offer unique opportunities to apply ESC rights to the application of domestic law. There are a myriad of institutions and procedural mechanisms which are critical to the implementation of ESC rights, and which must supplement the critical role of courts. One positive example is that a number of cities around the world are now drafting and adopting human rights charters, establishing a cosmopolitan framework for new forms of local accountability to ESC rights at the municipal level.
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Similar reforms are needed at all levels of local and regional decision-making, to ensure transparency and accountability to the norms and values of international human rights and to provide less formal and more community-based methods for hearing complaints and providing remedies. But as the CESCR notes, these alternative procedures can be "rendered ineffective if they are not reinforced or complemented by judicial remedies." The courts and international human rights bodies, therefore, need to send out a clear message that ESC rights are fundamental human rights, subject to a right to an effective remedy, and that affected constituencies have an equal right to a hearing.
